Fair Process Requirements For Qu judicial Decisions

RECOMMENDATIONS

Avoid commiinicatina volir oninions reaardina Anv nroiects

tn anvnne (aAannlicants interested narties <taff nr nther

commis<inners) 1intil after the public hearing relating to the
narficiilar nrniect hag rlnge

Disclnse the following prior to the staff presentation on a

narticular item:

a.

An' ex parte communications regarding the project, by describing the
date of such communications, the persons with whom you communicated,
and a summary of what was discussed.

Any documents , other than the staff report and exhibits that you have
received from third parties relating to the project under consideration.

The documents should be made available to the public to review prior to
the rlnse of the public hearing on the project

Any inspections of the location of the project or the area surrounding the
project site by stating the date and time of the inspection, the location of
the inspection, the nature of the inspection (e.g. drive by or actual
walking around the property) and what you saw during the inspection.
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City Staff

A good relationship with Staff will make you a more
effective commissioner. A good relationship is built
on mutual trust and respect. Here are some ways to
achieve that:

* Come to meetings having reviewed the materials
prepared by staff.

* Ask questions of staff in advance if possible and
alert them to concerns you intend to raise during
the meeting.

* If you disagree with a staff recommendation, state
specific reasons for your decision. This will help
staff to draft findings in support of your decision.
Simply stating “I do not like the project” is not
enough.




City Staff

* Clearly communicate to staff what the
commission needs in order to make well-
informed decisions. If material is not being
presented in an understandable way, work with
staff to make changes.

* Treat staff with respect.

* Do not assume that staff is wrong and a critic is
right.

* Compliment staff when and where appropriate.




Conflicts of Interest

 Number of Different Laws (statutory and
common law) in this area.

* Responsibility of each member to avoid
conflicts.

"It doesn't matter that you
never got caught!”
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Conflicts of Interest

 Commissioners should contact their City Staff member liaison. If appropriate, the liaison can
connect you with the City Attorney. Please contact the liaison as early as possible, as conflicts can
be very fact specific.

e Other Resources:
* FPPC —free advice line, (866) ASK-FPPC or
legaladvice@fppc.ca.gov
* Institute for Local Government
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ATTORNEYS AT LAW

Welcome to Aleshire & Wynder, LLP, a full service public law firm serving
the legal needs of public agencies in an increasingly complex world.
We invite you to learn about our experience and diverse group
of lawyers and how we can meet your legal needs.

PLANNING COMMISSION
ORIENTATION GUIDE
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I. OVERVIEW OF LEGAL ISSUES

BROWN ACT

The Ralph M. Brown Act, was enacted over 55 years ago in response to public concern
that local government bodies were avoiding public participation by meeting in private and in
closed secret sessions. It applies solely to California city and county government agencies, boards,
and councils.

What began as a limited 686 word statute has evolved into a myriad of laws that exist for
the purpose of assisting the people in “remaining informed so that they may retain control over the
instruments they have created.” [California Government Code section 54960(2)]. It embodies the
philosophy that public agencies exist for the purpose of conducting public business, and the public
has the right to know how its “collaborative decisions” are being made. There is a presumption in
favor of access and transparency in government operations.

The Act may be compartmentalized into eight basic parts:
Application

Agendas

Action

Meetings

Public Participation

Closed Session

Penalties

Public Records

NGO~ wWNE

A THE “OPEN MEETING LAW?” (Gov. Code 88 54950 et seq.)

1. Applies to “legislative bodies” and advisory bodies which includes:
a. Commission and committee bodies.
b. A body which is created by formal action to provide an advisory role and/or

exercise authority delegated by the legislative body.

C. A nonprofit corporation created by the legislative body, or a nonprofit
corporation which includes a council or board member appointed by the
agency and which receives funds from the city or district.

d. Does not apply to bodies of less than a quorum of the legislative body
intended to play an advisory role.

e. Does not apply to meetings of individual members of a legislative body with
staff or meetings of staff generally.
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Also applies to elected officials before they actually assume office.

2. Agendas:

a.

Agenda must include all matters to be transacted or discussed, including
topics to be discussed in closed session, and no action taken if not on agenda
(unless emergency).

Brief description sufficient to inform public of the nature of each item of
business so they can determine whether to participate. Closed session item
descriptions have specified formats.

Agenda must be conspicuously posted 72 hours prior to meeting in place
readily accessible to public (except special or emergency meetings).

Exceptions:

e Special meetings require 24-hours’ notice, no business may be
considered except that for which meeting was called and posted.

e Emergency meeting - (dire emergency, endanger public health and/or
safety threats) may be called on one-hour notice.

Agenda must include reasonable period of time for public comment before
or during consideration of an agenda item (not required to allow public
comment on each item). Comment can also be on items of interest to public
and within the subject matter jurisdiction of the agency.

May add to agenda where immediate need to act arose subsequent to posting
of agenda and 2/3 vote of membership or by a unanimous vote if less than
2/3 present.

No discussion of any item not on agenda except: brief response to
statements or questions from members of public; ask questions for
clarification; provide reference to staff or other resources for factual
information; request staff to report at subsequent meeting on any matter;
direct staff to place a matter on a future agenda.

3. Action taken by Planning Commission:

a.

Includes a collective decision, or a promise to make one, by a
quorum.

Includes an actual vote by a quorum upon a motion, proposal, resolution,
ordinance, or order.
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C. No preliminary or final action may be taken by secret ballot.
4. Meetings:
a. Meetings take place if quorum receives information on, discusses, or

deliberates on any item on which the body may legally act.

b. Includes communication, by phone, fax, e-mail, text messaging or similar
means to discuss, deliberate or take action.

C. Polling, serial and rotating meetings through intermediaries or directly
prohibited, but social gatherings permitted.

d. Does not include quorum attendance at conferences open to public, or at
public meetings organized by a person or agency other than the local agency
to address a topic of local concern.

e. Must generally be held within the boundaries of the agency, i.e., “retreats”
no longer permitted.

f. May adjourn regular meeting to a specified new date, place and time. A
meeting may be adjourned by less than a quorum. If within 5 days, no new
agenda posting required.

g. Regular meetings with place and time must be provided by ordinance,
resolution or bylaws.

h. Special meeting must be called by presiding officer or majority of members
with 24 hour notice to media requesting notice, written notice to each
member, and notice to public.

i Emergency meetings may be called when quorum determines emergency
severely impairs public health and safety. One hour notice to media. No
closed session permitted.

J- When meeting is held to adopt new or increased general tax or assessment,
must give 45-days’ notice.
5. Public Participation:

a. All persons may attend open meetings. Cannot require names, information,
questionnaires, other conditions to attendance.

b. Agency may not prohibit public criticism of policies, procedures, programs,
services, acts, or omissions of agency.
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C. Public may record proceedings by video, film, or audiotape, unless body
finds that recording creates noise, illumination, or obstruction of view that
constitutes a persistent disruption.

d. If meeting willfully interrupted or order cannot be restored by removing
only the disrupting individuals, body may order room cleared and continue
the meeting (restricted to agenda items). Members of media not
participating in disruption allowed to remain.

6. Closed Sessions:
a. Most common reasons for Planning Commission:

e Pending Litigation
e Adjudicatory proceeding
e Exposure to Litigation (Anticipated)
o Only under specified circumstances.

C. Must be authorized by a specific statutory provision, notice must be given
in a specific format, and must be announced in advance by reading the
agenda item in open session (but may protect privacy).

d. Immediately after closed session, body must reconvene in open session and
make any required disclosure.

f. Body may designate someone to keep minutes.

g. Agenda must state statutory exemption and requires pre-closed session
announcement and post-closed session report of action taken.

h. It does not matter that a subject is sensitive, embarrassing, or controversial.
Without specific authority in the Brown Act for a closed session, it must be
discussed in public.

7. Penalties for failing to comply with the Brown Act
a. Criminal misdemeanor if action taken and intent to deprive public of
information.
b. Injunction, mandamus and declaratory relief available.

C. Voidability of decision.
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d. Challenger must demand corrective action within 90 days from date action
was taken, or within 30 days if action was taken in open session but in
violation of agenda requirements.

e. Attorney fees. Awarded against agency, not individual.

f. Action will be upheld if person challenging notice provisions had actual
notice at appropriate time.

8. Public records include:

a. All writings distributed to a majority or all members of the body by any
person in connection with matter subject to discussion or action at a public
meeting.

b. Final documents approved in closed session.

C. Any tape or film record of an open meeting made by or at the direction of

the legislative body.

9. Availability of Public Records

a. All documents must be made available to members of the body on an equal
basis.

b. Documents supporting agenda items must be made available for public
inspection.

B. CONFLICTS OF INTEREST (Gov. Code § 81000)

1. Each agency must adopt Conflict of Interest Code.
a. Includes all officers who must report (those making or influencing
decisions).
b. Includes disclosure categories:

¢ Real property income, investments, business interests

e However, the disclosure requirement is limited to categories relevant to
a purchasing agent who does not make decisions affecting real property,
does not have to report real property

2. Statements of economic interest (Form 700) must be filed pursuant to Code:
File when you enter office, annually, and when leaving office. Statements open
for public inspection and copying.
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3. Must not participate in or attempt to use influence to affect decisions which
affect financial interests.

a. Whether effect is on financial interest:
e Real property
e Income
e Investments
b. Whether effect is material.
e Whether effect is direct or indirect.
e Direct income $500; investment $2,000
e Real property (direct, indirect, beneficial)
e Within 500 feet
e Beyond 500 feet

e Public improvements with new service in your district.

C. Whether effect is reasonably foreseeable.
d. Whether effect is similar for significant segment of public.
e. Disqualification

e Not counted as part of a quorum
e Cannot vote, participate or in any way attempt to influence the decision.
e Announce disqualification or disclosed in writing

4. Specific examples:

a. Disqualification from rezoning where Planning Commissioner owns
commercial project across street.

b. Disqualification from adopting redevelopment plan for real estate broker in
project area (property values, inside information).
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C. Disqualification from moratorium on water connections where own a
building material business.

d. Disqualification where a city official has received complimentary tickets
with a fair market value of $250 or more.

e. Disqualification from formation assessment district since official owns
property in the area and the district includes only a portion of the
commercial property in City.

5. May participate to extent legally required.

Draw lots amongst officials with a conflict.

6. May participate as private citizen under certain limited circumstances
7. Penalties for violation:

a. Misdemeanor.

b. Removal from office.

C. Decision voidable.

d. Administrative action by FPPC (penalties up to $2000 per offense)
e. Civil lawsuit

f. Up to $10,000 fine for willful violations

g. Example: Thompson v. Call (1985) 38 Cal.3d 633.

City able to retain title to parcel of land sold and councilmember liable to
city for the amount of the purchase price from the sale ($258,000) plus
interest.

8. FPPC will provide letter opinions within 21 days that may provide immunity.

9. Necessity of advising attorney of potential conflict early enough so he can
provide adequate advice.

C. OTHER FINANCIAL INTERESTS (CONTRACTS; REDEVELOPMENT)
(Gov. Code § 1090; Health & Safety Code § 33130)

1. Contracts:
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a. An officer or member shall not be financially interested in any contract
made in an official capacity or by the Commission.

b. An officer or member shall not be a purchaser at any sale or vendor at any
purchase made in his or her official capacity.

C. Remote interests where disclosure is excluded.
Landlord or tenant of contract party
Attorney, agent

Supplier for prior 5 years

Officer of bank for depositor

d. Disclosure doesn’t cure misdemeanor or disqualification.

Disclosure doesn’t cure Redevelopment: Cannot acquire property in the
project area with limited exceptions.

D. INCOMPATIBLE OFFICE (Government Code § 1126)

1.

2.

3.

4.

5.

Officer cannot hold incompatible offices.
Offices include elected and appointed: Established by code.

Incompatibility: Conflicting supervisory authority with agencies which can
conflict.

Statutory and Common law apply.

Remedy: Removed from office first assumed.

E. MATTERS COVERED BY LOCAL LAW

1.

2.

Local ordinance and enabling resolution establish basic parameters.
Purposes, authority, and duties including relationship to Council.
Term of office of Commissioners; appointment and removal.

e Appointed by the City Council.

e Terms generally coincide with the Councilmember who selected the Planning
Commission candidate.

¢ An Commissioner may be removed at any time by the City Council.

e Commissioners not employees so appointment/removal not confidential
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e Posting required of positions and vacancies annually and 10 days before
appointment (Government Code § 54970)

Compensation: Stipend, expense reimbursement.
Budget, administration of funds (Council controlled).
Staffing.

Conflicts: Prohibition of other employment with City.

F. PREPARING FOR A MEETING

The Agenda and materials are typically available before the weekend.
Review all material before the meeting.
If you have questions, try to ask the Planner before the meeting.

If you have questions regarding “bigger” issues that you would like to have
discussed by the Commission, then let staff know as early as possible so they can
be prepared. This allows for more accurate information at the meeting, faster
meetings, and avoids the appearance of “gotcha” questions.

For more complex items, write down any points you may want to make. This makes
it less likely that items will be repeated and will focus on the more important items.

G. PARLIAMENTARY PROCEDURES (Robert’s Rules modified)

1.

2.

Chair runs all meetings and makes rulings, but majority can override.

Body may adopt bylaws and resolution governing procedures (should modify some
requirements of Robert’s Rules).

Body can play an important role in providing administrative interpretation, but
determination should be formalized so consistent interpretation will be provided.

Concept of due process applies to public bodies, especially when acting in quasi-
judicial role, and decisions may be reversed for failure to provide due process.

a. City agencies act in both legislative and judicial roles.

e Legislative: Establish general rules with universal application such as
General Plan, specific plans, zoning.
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e Quasi -Judicial: Decide cases between individuals, such as conditional
use permit, subdivision map, variance, site plan, etc.

b. Due process requires fairness in decision-making: Must hear evidence and
make decisions based on evidence.

5. Normal hearing procedure:
a. Adequate notice as required by law.

b. Staff presentation.

C. Ask all factual questions (by Commissioners only).
d. Open hearing/public comment.

e. Receive testimony/public comment.

f. Close hearing/public comment.

g. Ask any additional questions of staff.

h. Make decision.
6. Issues involving hearing:
a. Balance letting everyone have their say versus length of meeting (deprive

persons of opportunity to speak on items later on agenda, deferral of
important issues).

b. Should establish rules at beginning of hearing.
e Time limit for speaking
e Alternate sides versus one side, other, rebuttal
e Time limit for hearing

C. Address questions raised by speaker: Chair should know questions, wait
until close of hearing, and ask for response by staff to each question.

d. Continuation.
e May continue matter without continuing hearing

e May continue matter by reopening
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e Generally should continue hearing (versus re-opening the matter)
e Continuation to date and time certain or renotice
7. Major mistakes made at hearings:

a. Member expresses opinion prior to commencement of hearing.

b. Debating with speakers.
e Hearing is for purpose of taking testimony, decision made after hearing
e Chairman tries to respond to each issue
e Members respond leading to debate with speaker

C. After the close of hearing, members raise issues or facts not presented at
hearing.

d. Establishing inflexible artificial time limits
8. Findings:

a. Staff report should always identify required findings.

b. Members should frame decision in terms of required findings.
9. Adoption of resolutions:
a. Form resolutions generally adequate if no legal challenge with boilerplate
findings.
b. If legal challenge possible, must tailor findings to evidence.
C. Generally, night of hearing, can present form resolution (form varies with

type of action).

d. If resolution must be tailored, the night of hearing, no action should be taken
except to direct preparation of resolution.

e Questions can arise concerning appeal periods
e Participation of member not present at hearing

10.  Extra meeting contacts with developers and citizens:
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a. In quasi-judicial proceedings, extra meeting contacts can give appearance
of impropriety (would not want judge gathering evidence outside of
hearing).

b. Some accommodation necessary since commissioners appointed because of

knowledge and experience with community.

C. Site inspection okay.
d. Avoid initiation of contact.
e. If you are contacted, be polite, avoid stating viewpoint, and invite person to

make comments at hearing where everyone can listen.
f. Document the time, date, matter, and highlights of the items discussed.

g. At hearing, enter into record any information that is relevant to hearing,
including any relevant documents received.

G. PUBLIC OFFICIAL LIABILITY

1. Statutory immunities of public agencies and officials.
2. Tort Claims Act: Procedural barriers.
3. Public official acting “in scope and course of employment” and without “fraud,

corruption or malice” (Stanton)

a. Entitled to defense and payment of any judgment.
4. Course and scope of employment.

a. At meetings: Legislative privilege

b. Outside of meetings: Can be liable for private statements.
5. Fraud, corruption or malice.

[END OF OVERVIEW OF LEGAL ISSUES]
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I1. ETHICS LAW PRINCIPLES FOR PUBLIC SERVANTS:
KEY THINGS TO KNOW

Ethics training required of all public officials
Perks: no special benefits: Report $50; Limit $500
No free transportation from carriers

No honorarium

No political use of public resources

Expense reimbursement policy

A PERSONAL FINANCIAL GAIN

1.

Must disqualify themselves from participating in decisions that may affect
(positively or negatively) their financial interests.

Cannot have an interest in a contract made by their agency.

Cannot request, receive or agree to receive anything of value or other advantages
in exchange for a decision.

cannot influence agency decisions relating to potential prospective employers.

May not acquire interests in property within redevelopment areas over which they
have decision-making influence.

B. PERSONAL ADVANTAGES & PERKS

1.

Must disclose all gifts received of $50 or more and may not receive gifts
aggregating to over $500 (2020) from a single source in a given year.

Cannot receive compensation from third parties for speaking, writing an article or
attending a conference.

Cannot use public agency resources (money, travel expenses, staff time and
agency equipment) for personal or political purposes.

May only be reimbursed for actual and necessary expenses consistent with their
agency’s reimbursement policy.

01159.0005/701718.1 IYOUNG_ALWY

-13-



A ALESHIRE &
WYNDER uir

5. Cannot participate in decisions that may affect (positively or negatively) their
personal interest.

6. Cannot accept free transportation from transportation companies.

7. Cannot send mass mailings at public expense.

8. Cannot make gifts of public resources or funds.

9. Cannot receive loans over $250 from those within the agency or those who do

business with the agency.

C. GOVERNMENT TRANSPARENCY

1. Must disclose their financial interests.

2. Must conduct the public’s business in open and publicized meetings, except for
the limited circumstances when the law allows closed sessions.

3. Must allow public inspection of documents and records generated by public
agencies, except when non-disclosure is specifically authorized by law.

4. Must disclose information about significant ($5000 or more) fundraising activities
for legislative, governmental or charitable purposes.

D. FAIR PROCESSES

1. Have a responsibility to assure fair and competitive agency contracting processes.

2. Cannot participate in decisions that will benefit their immediate family
(spouse/domestic partner or dependent children).

3. Cannot participate in quasi-judicial proceedings in which they have a strong bias
with respect to the parties or facts.

4. Cannot simultaneously hold certain public offices or engage in other outside
activities that would subject them to conflicting loyalties

5. Cannot participate in entitlement proceedings — such as land use permits —
involving campaign contributors (does not apply to elected bodies).

6. Cannot solicit campaign contributions of more than $250 from permit applicants
while application is pending and for three months after a decision (does not apply
to elected bodies).
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7. Cannot represent individuals before their agency for one year after leaving agency
service.
8. Must conduct public hearings in accordance with due process principles.

More details can be found at the FPPC website and at: https://www.fppc.ca.gov/content/dam/fppc/NS-
Documents/TAD/Public%200fficials%20and%20Employees/Local GiftFactSheet.pdf

[END OF ETHICS LAW PRINCIPLES FOR PUBLIC SERVANTS: KEY THINGS TO KNOW]
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| The Planning Commission makes recommendations to the City Council on all legislative items; the Planning Commission cannot approve legislative items itself. |
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